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Re:  Engagement Letter 

Dear Mr. and Mrs. __________________:
1. Estate Planning Information

In accordance with our recent conversation, I am providing you with the enclosed set of estate planning information sheets, requesting certain personal and family information plus information relating to your assets and liabilities. It will be very helpful to me in preparing new wills and related instruments for you and in counseling you regarding your estate plan if you would complete the information sheets and return them to me in advance of our initial meeting, the time and place of which to be determined within the next two weeks. Because my fees for estate planning are based primarily on the time spent in personal and telephone conferences as well as preparing documents, etc., the more information you can provide me with ahead of time, the less time it will take and the lower the cost.

Also enclosed are two consumer education publications produced by the State Bar of California I would like you to read before our meeting.  One is entitled, “Do I Need Estate Planning?”, and the other entitled, “Do I Need a Living Trust?”  I believe you will find these publications helpful in our planning process.

The enclosed asset and liability sheets consist of a one-page summary of the approximate or estimated present market values of your assets and liabilities by general categories, followed by a number of schedules relating to specific items. You should specify the way in which you hold title to each of your significant assets and liabilities on the appropriate schedule. (If any item is held in a custodial, agency, or revocable trust account, simply list the account on the appropriate schedule and attach a copy of the most recent statement.) Please check the deed, passbook, certificate, note, policy, or other document of title and indicate whether you hold title in either of your names alone, in both of your names, or in the names of either or both of you and another or others as trustees of your revocable living trust, as community property, as joint tenants, as tenants in common, or otherwise. The rights associated with a particular asset and the tax consequences with respect to it generally are determined by the way in which title is held.

The information relating to your present marriage, requested in the Personal and Family Information sheets, as well as the financial information, will be used to distinguish any separate or quasi-community property that either of you may have from your community property. For a brief discussion of the importance of determining the characterization of your property and the ways in which title may be held, see the enclosed educational materials. That discussion should be helpful to you in completing the information sheets. During our conference we can determine the character of the property now owned by the two of you and discuss in more detail your respective interests in and rights with respect to it. If you have not already done so, it may even be desirable for you to enter into an agreement establishing the character of your property, to minimize the possibility of a later dispute with the taxing authorities, between yourselves, or among the beneficiaries of your respective estates.

In addition to the data to be included on the estate planning information sheets, it would be very helpful if you would have available at our initial meeting the originals or copies of the following: (1) your present wills, revocable trust instrument, and powers of attorney, if any, (2) the grant deeds or title insurance policies relating to all real property owned by either or both of you, (3) life insurance policies owned by either of you, (4) the Summary Plan Description of each employer-sponsored retirement plan in which either of you is a Participant or Beneficiary, (5) relevant instruments and agreements relating to closely held partnerships, corporations, or limited liability companies of which either of you is a general or limited partner, a shareholder, or a member, (6) relevant instruments and agreements relating to intellectual property, such as copyrights and patents, (7) any agreements you have ever entered into regarding the separate or community character of your property, (8) any marital settlement agreement and/or divorce decree relating to a previous marriage of either of you with respect to which there are continuing rights or obligations, (9) your most recent federal income and gift tax returns, (10) all trusts, custodianships, educational savings accounts, and private foundations or supporting organizations now in existence that either or both of you have created or in which either or both of you or your issue (i.e., lineal descendants) have an interest, and (11) any other instruments or documents having a bearing on your estate plan.

2. Estate Plan

Before the initial meeting, you should each give some thought to how you generally would like to dispose of your estate when you die. In determining the beneficiaries, please bear in mind that an individual may not survive you. In that event you should consider whether anyone else should receive the proposed gift instead, such as the individual's surviving spouse or issue. Also, if you make an outright gift to someone, the beneficiary can later give what is left of the property to whomever he or she chooses; however, if the gift is in trust, the trust instrument can specify who ultimately receives the property or successive beneficial interests in it. A gift in trust also may save estate taxes on the beneficiary's death and can protect the trust assets from the claims of creditors and predators. Finally, if all of your specified beneficiaries should die before your estate has become fully distributable, how would you like to dispose of any remaining property? I usually suggest the inclusion of a general provision leaving any such property to your heirs at law determined as of that time, but you might prefer to leave it to others, including one or more charitable organizations, particularly if your heirs at law are likely to be people you do not even know.

Also, you should bear in mind that the size and composition of your estate may be very different at the time of your deaths from what it is now. Therefore, it usually is better to dispose of assets in general terms rather than referring to specific items, and to dispose of the bulk of your estate in shares rather than specific dollar amounts.

A fundamental decision that you will need to make (if you have not already done so, and I believe you have) is whether to establish a revocable living (or inter vivos) trust, along with a "pour-over" will, as opposed to a will with or without trust provisions. The former arrangement is more expensive to draft and implement than the latter, and a revocable trust can be somewhat burdensome to fund and administer, but it could result in significant savings in time and estate settlement costs and would better protect your privacy in the event of the death or incompetence of either of you. However, you should realize that, in general, no tax savings will result from the use of a revocable living trust as opposed to a will containing trust provisions.

If your estate plan involves the establishment of a testamentary trust under your wills following your deaths rather than a revocable living trust, you generally should not hold title to your property in joint tenancy form, since a joint tenancy can also give rise to unintended and often unfavorable tax consequences. Furthermore, the trust named as the beneficiary of the residue of your probate estate generally should be named as the primary or contingent beneficiary of your life insurance policies, employee benefit plans (including IRAs), and pay-on-death (POD) accounts, so as to better coordinate the disposition of your entire estate, but without subjecting it all to probate.

You also should consider whom you would like to appoint as the executors of your wills and the guardians of the person and estate for your minor children, and, because we are likely to determine that a trust is advisable, you will need to appoint the trustee(s). In addition, if you have not already done so, you may want to appoint an agent (or attorney-in-fact) to act on your behalf, particularly in the event you become incompetent, for property matters, health care, and other personal decisions. You may name each other, another adult individual, or a qualified institution (such as a bank or trust company) to serve separately or jointly in each of these fiduciary capacities, although an institution cannot serve as guardian of the person of a minor and generally should not be named as a health care agent. You should consider naming at least one successor for any individual appointed as a fiduciary, in case he or she should fail to qualify or cease to act for any reason.

3. Dual Representation

Although you are married and generally have common legal interests and obligations, conflicts of interest may arise between the two of you with respect to various matters during or following the estate planning process, such as the character of your property (i.e., whether it is separate, community, or quasi-community property) and how to dispose of it during your lifetimes and at your deaths. Despite the possibility of potential conflicts, you have requested that I represent both of you with respect to your estate plan. However, if you anticipate that such conflicts would be serious, it may be better for each of you to have separate independent counsel at the outset to avoid the possibility that our advice to one of you is unduly influenced by our dual representation. Under such circumstances, one attorney ordinarily may not represent both of you.

If you decide to go forward with my dual representation of you, and one or more conflicts arise between the two of you of such a nature that it is impossible in my judgment for me to perform my obligations to each of you in accordance with this letter, I will withdraw at that time from all further dual representation of both of you and advise either or both of you to obtain independent counsel.

Finally, you have each agreed that all information that I receive from either or both of you in the course of my dual representation of you is nonconfidential between you regardless of the manner in which it is obtained (e.g., in conferences with both of you or in private telephone or personal conferences with only one of you, including any conferences that may have taken place before the date of this letter). However, this agreement would not prevent either of you from changing or revoking your will or other estate planning instruments after we have completed your estate plan, without the knowledge or consent of the other.

4. Waiver of Future Conflict

My agreement to provide estate planning services to you is conditioned upon the understanding that I am free to provide legal services to any clients (including your adversaries) and take positions adverse to you in any matters (whether involving the same substantive area(s) of law for which you have retained me or some other unrelated area(s), and whether involving transactions, counseling, litigation, or otherwise) that are not substantially related to your estate plan or other matters for which you may hereafter retain me. In this connection, you should be aware that I may provide services on a wide variety of legal subjects, to a large number of clients. However, the primary focus of my current practice is that of Wills, Trusts and Estates. You acknowledge that you have had the opportunity to consult with other counsel about the consequences of this waiver.

5. Engagement Fee and Billing and Payment Procedures
The current market rate for legal fees for a fairly basic but complete estate plan frequently total $1,500 to $2,500, and it will vary depending on whether the plan involves a revocable living trust with "pour-over" wills as opposed to reciprocal wills with or without trust provisions, the complexity of the plan generally, and the extent to which the wills and any other instruments vary from the norm. As such, I am willing to prepare your trust and related documents for a $_______ flat fee.
I request that you give me an initial payment in the amount of $_______ at the outset of this engagement, at the time you sign this engagement letter, another $_____ upon my delivery of the draft documents to you, and the final $_____ upon my delivery of the final documents for execution. 
Subject, of course, to my ethical and professional obligations, you agree that I may terminate my legal services and withdraw from this engagement in the event this fee arrangement is not paid in a timely manner.

If you agree that, because of the limited scope of our representation, I am free to represent clients or take positions that might be adverse to you in matters that are not substantially related to your estate plan, if you agree to the terms of my dual representation of you, and if my stated fees and payment arrangements are acceptable to you, please sign and date the both of the enclosed copies of this letter and return one signed copy to me along with your check for $400 so as not to impede the commencement of my work on your behalf.

6. U.S. Treasury Department Circular 230

As a result of new rules promulgated under U.S. Treasury Department Circular 230, effective June 20, 2005, any written advice rendered by my firm concerning a federal tax issue is subject to certain requirements concerning form and content. Depending on the nature of the federal tax issue or issues addressed by the advice, it is possible that you may not be able to rely on the advice to avoid U.S. federal income tax penalties with respect to issues addressed therein. Alternatively, you may not be able to rely on the advice to avoid U.S. federal income tax penalties with respect to issues or conclusions not specifically addressed by the written advice. The extent to which our written advice is intended to provide protection against U.S. federal income tax penalties, and the cost of providing such advice, will be discussed with you from time to time as appropriate.

                                                   

Sincerely,

___________________________
Selwyn D. Whitehead
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